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Abstract 
Misgendering occurs when an individual intentionaly or unintentionaly refers to a person 
who is transgender, non-binary, or gender variant using terms that are opposing to their 
authentic gender or identity.1 This journal wil explore the United Kingdom’s legal stance in 
relation to misgendering and investigate whether the current legalisation tailored to 
transgender individuals is suficient in maintaining equality and fairness. 
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Those who do not identify as their biological gender are targeted by an enacted social stigma2 
as a direct result of violating social norms and deviating from gender roles.3 This stigma alows 
for transphobic behaviours such as misgendering to prosper.4 Misgendering manifests in 
numerous ways, such as; preventing an individual accessing their preferred gendered space, 
using language to describe a person that does not align with their afirmed gender, using their 
pre-transition name or basing assumptions of a person’s gender on their characteristics.5 
Kevin McLemore conducted a study into the efects of misgendering on transgender 
individuals.6 His studies found the experience of being misgendered had a lasting 
psychological impact, contributing towards an internalised stigma. 7 This internal stigma 
consisted of feelings of a lack of authenticity in society, lower self-esteem, various mental 
health issues and a palpable feeling of stigma.8 A combination of the by-products of 
misgendering with other forms of transphobic behaviour can be the catalyst for trans-
individuals sufering fatal consequences.9 This can be evidenced by the Rare research report 
finding that 88.9% of young transgender participants have contemplated suicide.10 The report 
proposed ’…repeated experiences of transphobic bulying and violence’ as the reason for the 
significantly high suicide rates in trans-individuals. 11 
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Transphobic behaviour in its numerous forms has a disproportionate impact on the victim and 
a ripple efect that can be felt throughout the transgender community. 12 Behaviours such as 
online bulying and verbal abuse help to enable prejudice towards trans-individuals, in turn 
evolving into transphobic hate crime.13 The UK Transgender survey found that 2 in 5 
respondents experienced verbal harassment or physical violence because of their identity.14 
9 in 10 of the most serious incidents are unreported, as ‘it happens al the time’.15 Currently, 
the UK has no formal legislation regarding discrimination by misgendering, despite the 
irreversible consequences.16 The New York Commission on Human Rights established 
guidelines in order to prevent discrimination of transgender and gender non-conforming 
communities by employers, landlords and business owners also placing restrictions upon the 
general public.17 The Commission can impose penalties “for violations that are the result of 
wilful, wanton, or malicious conduct".18 
 
Behaviours violating these guidelines include intentionaly failing to use an individual’s 
preferred name, pronouns and title, refusing individuals access to a bathroom consistent with 
their gender identity or enforcing dress codes and grooming standards based on sex or 
gender.19 An individual who mistakenly uses the wrong pronoun wil face no repercussions, 
however, a person who refuses to use the individuals preferred pronoun or intentionaly 
misgenders may be subjected to penalties.20 This poses the question whether the UK 
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13 See, Ibid; Haeyoun Park and Iaryna Mykhyalyshyn, 'L.G.B.T. People Are More Likely to Be Targets of Hate 
Crimes Than Any Other Minority Group' (Nytimes.com, 2016) 
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guidances-gender-identity-expression.page> Accessed 5 May 2019. 
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Government should introduce similar guidelines and would imposing these guidelines impact 
the occurrence of transphobic behaviour. 
 
Alocating a consistent degree of legal entitlements and recognition irrespective of gender 
origins may potentialy ‘normalise’ trans-individuals, which could reduce the social stigma 
contributing to discriminatory behaviours.21 This can be done by amending legislation to 
prevent trans-exclusion, in turn leading to societal acceptance the same way in which the 
social attitude towards homosexuality changed with the partial decriminalisation of 
homosexuality in 1967.22 Historicaly, Britain has been inept in providing legal rights to the 
trans-community.23 The case of Corbett v Corbett [1971] states that a person’s sex could not 
legaly be changed regardless of a ful gender reassignment.24 However, the introduction of 
the Gender Recognition Act 2004 (GRA), means the transgender community is finaly seeing 
legal recognition of their identity.25 
 
The creation of the GRA 2004 was ground-breaking.26 It provided identity validation as wel 
as legal acknowledgement that trans-communities required tailored legislation.27 Despite the 
benefits the GRA 2004 provides, it is not without criticism. It faced a backlash from the LGBT 
charity Stonewal due to the exclusion of those who identify as non-binary or are under 18, 
as wel as the requirement for trans-individuals to prove their gender identity.28  The 
recognition process involves undergoing numerous intrusive medical assessments,29 
attending interviews,30 receiving a diagnosis of gender dysphoria31 (GD) and living as their 
 
21 House of Commons Women and Equalities Committee, ‘Transgender Equality' (House of Commons 2015). 
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acquired gender for two years32.33 This process then concludes with the individual acquiring 
al supporting evidence and submitting it to a gender recognition panel, who have the power 
to approve or deny any application without meeting the applicant.34 
 
Since the GRA 2004 was implemented 15 years ago, only 4,910 people have legaly changed 
gender.35 The LGBT survey found the reason for such smal figures was due to potential 
applicants finding the current process to be bureaucratic, expensive and intrusive.36 The 
Government responded by seeking testimonies in order to reform the recognition process 
which would make considerations for the inclusion of non-binary individuals.37 In 2017 a 
proposal was announced to streamline and de-medicalise the process established in the GRA 
2004.38 The proposals intended to improve the recognition procedure by the removing the 
necessity for a diagnosis of GD,  and reducing the length and intrusiveness of the gender 
recognition system.39 
 
Disregarding the proposed reforms, the GRA 2004 rendered half of the trans-community 
unable to meet the fundamental requirements established, to gain legal recognition.40 This is 
due to the necessity for a GD diagnosis as, not al transgender individuals have GD.41 The 
proposed reforms alow for fuly inclusive self-identification, enforcing the ideology that an 
individual’s identity belongs to them and not another.42 Despite criticisms of the recognition 
process, alowing for a medical diagnosis and lengthy interview process provided a degree of 
filtration of applicants. The requirement of a medical assessment, and evidenced dedication 
to transitioning, resulted in those who did not meet the stipulations finding their application 
 
32 S.2(1)(b) Gender Recognition Act 2004. 
33 See, n.26 Stonewall and Gender Recognition Act 2004. 
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denied.43 However, folowing the proposed reforms by implementing a less intensive and de-
medicalised process, there is the potential for individuals who are not transgender to take 
advantage of the legislation streamlined minimal process in order to change their gender and 
documents for personal gain.44 This poses the question whether there wil be limitations on 
the number of times an individual can change their gender, as wel as whether the assessment 
process wil have measure in place to prevent the process being infiltrated by applicants with 
ulterior motives.45 There is also the question as to whether there wil be suitable 
considerations for gender fluid individuals who are able to change gender as and when they 
please.46 
 
The Equality Act 201047 (EA) has also come under scrutiny from Stonewal.48 The aim of the 
EA 2010 was to simplify the law by combining multiple statutes into one, to increase the 
strength of certain areas.49 The act addressed certain characteristics and provided them legal 
protection to minimise the risk of discriminatory behaviours regarding employment, the 
provision of goods, services, housing and facilities.50 The EA 2010 provides protective 
measures for trans-individuals, however, this is on a conditional basis.51 Gender reassignment 
is a protected characteristic.52 In order to have this characteristic an individual must be; 
proposing to, undergoing or undergone a process (or part of a process) to reassign their sex.53 
This necessity omits non-binary, non-conforming and those with no intention of clinicaly 
 
43 S.2 Gender Recognition Act 2004. 
44 See, Alex Bolinger, '17 Men Were Busted Pretending to be Trans Women to Run For Ofice in Mexico' 
(Lgbtqnation.com, 2018) <https://www.lgbtqnation.com/2018/05/17-men-busted-pretending-trans-women-
run-ofice-mexico/> Accessed 4 May 2019 and Peter Baklinski, 'Sexual Predator Jailed After Claiming To Be 
‘Transgender’ To Assault Women In Shelter' (LifeSiteNews, 2014) <https://www.lifesitenews.com/news/sexual-
predator-jailed-after-claiming-to-be-transgender-in-order-to-assault> Accessed 4 May 2019. 
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Accessed 4 May 2019. 
49 Equality Act 2010: What Do I Need to Know? A Summary Guide to Your Rights (Government Equalities Ofice 
2010) <https://www.citizensadvice.org.uk/Documents/Advice%20booklets/equlity-act-2010-overview.pdf> 
Accessed 20 March 2019. 
50 See, n47 Equality Act. 
51 Ibid. 
52 Ibid. 
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transitioning.54 Rendering the protective measures to only be applicable for transsexual 
individuals.55 Transsexuals form part of the transgender community, the diferentiating 
feature is that these individuals are wiling to undergo gender reassignment surgery.56 Sex is 
also a protected characteristic, implying that legaly acknowledged trans-women should be 
treated equaly to that of a biological woman, especialy when accessing services.57 However, 
this is restricted, as the act alows for the exclusion of trans-individuals from single-sex 
spaces.58 The act states that exclusions are justified if it is proportionate, and achieves a 
legitimate aim.59 This invalidates trans-individual’s identity, reminding them they do not have 
ful ‘woman’ status, irespective of whether they have undergone the clinical transition and 
legaly recognised as that gender.60 Despite this, the inclusion of transgender individuals is a 
step forward in protecting those on the gender spectrum. The Government acknowledged 
these inequalities within the proposal to reform the GRA 2004, stating they had ‘no intention 
of amending the Equality Act 2010’.61  
 
The regularity of inequalities within legislation and the rise in transphobic hate crimes62 has 
resulted in the Women’s and Equalities Committee report 2015 (WECR) finding the 
Government to be failing the trans-community.63 Despite numerous statutes being passed, 
they have either failed to be implemented or protects individuals on a conditional basis.64 
The report made over 30 recommendations,65 which would provide equal rights to the trans-
community whilst also including preventative measures to promote identity validation and 
 
54 See, n.47 Equality Act. 
55'Transsexual' (TheFreeDictionary.com) 
<https://medical-dictionary.thefreedictionary.com/transexual> Accessed 1 May 2019. 
56 Ibid. 
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61 'Reform of The Gender Recognition Act - Government Consultation' (Minister for Women and Equalities 2018) 
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<https://www.pinknews.co.uk/2018/10/16/anti-transgender-hate-crime-reports-up-third-year/> Accessed 5 
May 2019. 
63 ‘The Women and Equalities Commitee, 'Transgender Equality' (The Stationery Ofice by Order of the House 
2015). 
64 Ibid at 5. 
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stop discrimination.66 One recommendation caled for amendments to be made to the EA 
2010, stating “…that the single-sex/separate services provision shal not apply in relation to 
discrimination against a person whose acquired gender has been recognised under the GRA 
2004.” 67 This alows for trans-individuals to access to spaces that align with their afirmed 
gender, if they are legaly recognised as the gender to which they claim membership.68 The 
Government responded stating: 
“We agree with the principle of this recommendation, that those who sought and have 
completed a gender transition – and who have secured a Gender Recognition 
Certificate – should be aforded the ful legal and social status of their acquired 
gender.”69
Despite this agreement the GRA 2004 and EA 2010 have yet to be amended. The report also 
recommends mandatory training for police oficers on transphobic hate crime. this would 
alow oficers to respond more eficiently to transphobic behaviours.70 A recommendation 
was also made to further add to the reforms of the GRA 2004, by reducing the age for 
applicants from 18 to 16 without parental consent, this would alow further inclusion of trans-
individuals regardless of age.71 However, a study by Madeleine S.C. Walien found that most 
children with GD wil not remain gender dysphoric after puberty.72 This poses the issue as to 
whether 16 year olds who are not alowed to make important decisions by voting should be 
alowed to rewrite essential documents and identify as their new gender.73 
To conclude, the transgender community is susceptible to numerous mental health issues 
along with a multitude of detrimental factors which renders them vulnerable.74 Implementing 
preventative measures similar to the NYC guidelines in order to discourage discrimination 
against the trans-community can only be beneficial. Due to its ability to render trans-oriented 
66 Ibid at 6. 
67 Ibid at 27. 
68 Ibid at 28. 
69 Ibid at 31. 
70 ibid 
71 ibid 
72 Madeleine Walien and Peggy Cohen-Kettenis, 'Psychosexual Outcome of Gender-Dysphoric Children' (2008) 
JAACAP 47, 1413. 
73 Tina Daheley and Dr Jan Eichhorn, 'Are You Old Enough to Vote At 16?' (BBC Guides) 
<http://www.bbc.co.uk/guides/zsbtbk7> Accessed 6 May 2019. 
74 See, n.14 Mordaunt. 
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discrimination unlawful, promoting the ideology that al are equal irrespective of sexual 
identity.75 Imposing repercussions on those who intentionaly discriminate or misgender acts 
as a deterrent, simultaneously reducing the frequency of transphobic behaviour. A way in 
which these guidelines could become part of UK Law would be to make gender identity a 
protected characteristic under the EA 2010.The suggested reforms to the GRA 2004 by 
shortening the recognition process would alow for a ‘fast track’ element, which would in turn 
save costs on medical assessments, whilst simultaneously validating the trans-community and 
highlighting their years of campaigning for equality and fairness. However, the counter 
argument regarding the assessment developing into a process which is minimal and 
unquestionable may result in individuals regardless of criminal record or legitimacy being able 
to hold ownership of a gender recognition certificate and gain unregulated access to 
vulnerable individuals.76 
The UK has implemented legislation that provides a degree of coverage that must be earned 
by meeting specific requirements and can be removed if deemed appropriate. This has 
resulted in the rights tailed to trans-individuals being conditional. Imposing the suggested 
reforms within the WECR wil alow for trans-individuals to gain some credibility as the gender 
to which they claim membership to.77 Both the WECR and the 2021 census topic consultation 
identified a lack of quality statistical data regarding gender identity, colecting data would 
contribute to bringing forth change with are equal and fair.78 The UK has a basic starting point 
in maintaining equality and fairness for the transgender community. However, only with 
reforms that are implemented within a reasonable time frame and a less lacklustre approach 
to transgender discrimination can those who are transgender be given equal treatment. The 
reason for the delays can be presumed to be as a result of Brexit dominating the political 
75 See, n.17 NYC Commission. 
76 Alexandra Topping, 'Sexual Assaults in Women's Prison Reignite Debate Over Transgender Inmates' (the 
Guardian, 2018) <https://www.theguardian.com/uk-news/2018/sep/09/sexual-assaults-in-womens-prison-
reignite-debate-over-transgender-inmates-karen-white> Accessed 2 May 2019. 
77 See, n.63 Trans Equality. 
78 'Gender Identity Update - Ofice for National Statistics' (Ons.gov.uk) 
<https://www.ons.gov.uk/methodology/classificationsandstandards/measuringequality/genderidentity/gende
ridentityupdate> accessed 6 May 2019; Trans Equality (n63) 
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44 
world, and the British governments approach to implementing past trans legislation in a 
timely manner.79 
79 'Brexit Bils at Heart of Queen's Speech' (BBC News, 2017) <https://www.bbc.co.uk/news/uk-politics-
40345280> Accessed 4 May 2019. 
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